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THE GOVERNORS AS AMICI CURIAER. 


The proposition of the governors to ask 
for a hearing before the Supreme Court of 
the United States involves, as it seems to 
us, some delicacy of consideration. 

In the first place, it may be questioned 
whether a State 
is acting within its province in undertaking 
their number to 
apply to the Supreme Court to be heard, in 


convention of governors 


to commission certain of 
a quasi-official capacity, touching any con- 
troversy before that tribunal. 

The governor of a state is its executive 
department, and convention of govern- 
the initiative of them- 
force of any law, can 


ors, assembled by 
selves and not by 
nothing binding 
themselves. No matter 
convention, 


even 
to what they 
nevertiieless, 


promulgate upon 
may 
agree in when 
they return to their states, they must exer- 
cise their discretion as freely and fully as 
hefore they assembled in another state, 


There is a question, also, of dignity in 
an attempt to interpose the executive au- 
thority of states in the form of a declara- 
that a principle of law claimed to 
exist by federal constitution 
is so detrimental to the autonomy of states, 


tion, 
force of the 


that it is unconstitutional. 
that states 
suppliants before the Supreme Court for a 


It is not becoming, should be 
hearing upon any question, that great tri- 
bunal may have before it for consideration. 
They should stand wherever they stand by 
be turned 
by grace or discretion 


virtue of right and subject t 
away from a hearing 
on the part of no .\merican institution. 

It ought to be embarrassing to the Su- 
preme Court to question the commission of 
the three governors who intend to apply to 
the court for a hearing, or to assume that 
they are duly commissioned to represent the 
majesty of states then hold that this 


has been laid aside so as to bring pressure 


and 


in the decision of a question of law. 





In the next place, though, according to 
the individual view of publicists, lawyers or 
statesmen, decision of legal questions may 
be supposed to tend to the exaltation of 
federal or of state power, the federal gov- 
ernment and the states cannot be considered 
to have any conflicting theories on this sub- 
ject. 

The presumption—not susceptible of dis- 
pute—is that both favor whatever the ulti- 
mate arbiter says is the constitutional view. 

Our constitution contemplates not only 
that a state is willing to concede all that the 
constitutionally 
should 


federal government may 
claim, but also that it desires that it s 
claim it. It is only to the citizen, though he 
happen to be a federal officer or a state 
officer, or no officer at all, that the state 
may seem to be the lamb inside the federal 
lion. The state itself must always believe 
it is.as autonomous as the constitution in- 
tended it to be. 

Therefore, it seems to us that the prece- 
dent proposed by the governors is contrary 
to the constitution as a pact between the 
states, especially since the governor of 
state is not “qualified, in any official sense, 
to speak upon the interpretation of law. 

It may be that the legislature of a state 
would possess a nearer approach to a locus 
standi in asking the Supreme Court to listen 
to a defense of a state’s declared policy ex- 
hibited in its statute law. This may be so, 
because a particular state may have a policy 
subject to extinguishment by a certain 
course of decision in a pending cause, and 
the creator of that policy may appeal for a 
hearing after the manner of one whose 
private interest is threatened under the rule 
of stare decisis, 
is greatly different from 
assembled in volun- 


This, however, 

body of governers, 
tary convention outside of the domain of 
state but one, undertaking to array 
states as states, whether there is any ex- 
pressed legislative policy to be affected or 
not, against the executive department of 
the federal government undertaking to en- 
force the supposed commands of its legisla- 


every 


tive department. 
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It may be that the case is capable of even 
stronger statement than this. The govern- 
ors appear to be attempting to do more. 
They seek to set up executive interpretation 
against a claim of private right by virtue of 
federal legislation, 

It would appear unseemly for states to 
rush to the defense of an accused where 
the federal executive is enforcing penal 
statutes, upon some claim by governors, 
that the rationale of its contention is sub- 
versive of state rights, 

But that would not even be an attempt 
to obstruct the declaration of the existence 
of a private right. 

The great difficulty in our complex sys- 
tem of government is to keep federal and 
state powers moving strictly in their ap- 
pointed orbits. There is but one tribunal 
to define conclusively their limits. In name 
it is a federal agency. In fact, it has no 
inaster but its interpretation of the Con- 
stitution, a compact between states, 

When a state is contending before it with 
other parties than the federal government, 
that its statutes are not trenching upon 
federal power, we do not expect to see the 
federal executive interposing as an amicus 
curiae. Ly the same token states are ex- 
pected to await what our Supreme Court, 
which represents them just as much as it 
represents the national government, will 
announce upon constitutional questions. 

We may possibly conceive that inferior 
federal courts might feel that they represent 
the government and have their 
leanings in its favor. But the states created 
the Supreme Court to define their rights 
and the limitations of federal power. 

With all due respect to the governors, 
we beg to think that the Supreme Court 
might listen with as much attention to an 
argument from the three governors about 
these limitations, had the governors them- 


national! 


selves not attempted the exercise of doubt- 
iul authority. 

Personally we are willing to state, that 
we have suffered something of fatigue at 
seeing federal judges overstepping, in our 
opinion, the line of official duty, not to say 
invading state jurisdiction, but we pre- 





ferred to see that corrected in regular way. 
There is better prospect of its being done, 
if state officers do not lay themselves open 
to similar criticism. 

The governors can apply no referendum 
to federal law, nor drag states into forums 
as their personal predilection or indignation 


may direct. 


STATUTORY LAW—CHINESE EXCLU- 
SION ACT.—Hon. Charles S. Lobingier, Judge, 
in the Court of First Instance for the Judicial 
District of Manila, delivered on August 11th, 
1911, an interesting opinion in the case of 
Young Wampo vy. Insular Collector of Customs, 
of which we have been favored with an ad- 
vance copy. 

The case involved the question of the exis- 
tence vel non of the former status of a 
Chinese merchant under the terms of a rule 
regarding Chinese Immigration. If the former 
status continued there was a right of return 
by petitioner, who was concededly a merchant 
in Manila up to the time of his departure in 
1904 and thereafter until 1907. In the latter 
year it was claimed by the Insular Collector 
of Customs that petitioner voluntarily relin- 
quished his interests in the business in which 
he was actively engaged until his departure; 
that “the business was closed and has been 
completely settled.” 

The learned judge, while leaning to liberal- 
ity in the construction against exclusion, yet 
admits that had the business been closed and 
completely settled in 
board of inquiry, as approved by the Collector 
of Customs excluding the returning merchant, 
ought to be approved. 

He also admits that the former establish- 
ment of which the petitioner was a partner 
was closed, and he does not assert directly 
that the petitioner is a partner in its succes- 
sor. It is evident, however, that the affairs of 
the old concern were not “completely settled” 
in the sense that petitioner’s share of its as- 
sets had been paid over to him. But an ac- 
counting seems to have been had and it was 
ascertained he was entitled to 5,000 pesos in 
that business and “there is still due the peti- 
tioner from the proceeds thereof,” 4,000 pesos. 

The judge says: “It is true that the former 
establishment was closed, but petitioner’s in- 
terest continued until all the proceeds of the 
business were paid him.” 


No. 13: 


1907, the findings of the ' 
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We are unable to follow the learned judge 
in this conclusion. It is evident the petitioner 
merely waived demanding cash for his inter- 
est when the former establishment closed and 
agreed for his partners to be indebted to him. 
That afterwards he conceived the intention to 
return and employ what was owing him—mere- 
ly a part of what was formerly owed—does 
not open up any finality that had already at- 
tached. a! 

The learned judge states that the petitioner 
“retained his interest in the Gee Lee Com- 
pany (which we take to be the successor of 
the old business) and has received from time 
to time his dividends from the profits of said 
business.” 

This introduces some uncertainty into our 
dissent, but we greatly doubt whether any- 
thing short of a partnership in the successor 
of the former business would suffice as a 
continuance in business. If the new concern 
were a corporation, as to which nothing ap- 
pears, it would be clearer the stockholder would 
not be in business as a merchant. If petition- 
er were merely interested in the profits, this 
would not make him a partner. 








JUDGE FARRAR ON THE RECALL OF THE 
JUDICIARY. 

Hon. Edgar H. Farrar in his president’s ad- 
dress to the American Bar Association in Bos- 
ton, on August 31st, 1911, referred to the ques- 
tion of the recall of the judiciary with some 
vigor. Some of our subscribers desire this 
part of President Farrar’s speech preserved. 

President Farrar said: “There is one stri- 
dent note of a new radicalism sounded in 
much of the reform legislation, now current, 
which must not be passed unnoticed in an as- 
semblage of lawyers. It comes from a terri- 
tory seeking to become a state, and was im- 
mediately taken up by the great state of Cali- 
fornia. I refer to the recall of judges by popu- 
lar vote. Arizona has put into her constitution 
a clause permitting the unseating of a judge 
by a vote of the people, and the legislature of 
California has proposed to the people of that 
state an amendment to her constitution con- 
taining a similar provision. The period of 
transmission of this virus from a territory to 
a state has been short. Whether the disease 
will progress further is to be seen. 

It is difficult for one brought up in the tra- 
ditions of our free American republics to find 
language properly to characterize this radical 
intrusion. If the judiciary of this country 
were in any material part corrupt, or if there 
were in our system of laws no effective means 











to remove corrupt or ignorant judges; or if the 
means provided had been appealed to in vain 
and could not be made operative, then there 
might be some excuse for a revolutionary 
measure of this character. But none of these 


_ things is true. 


The constitutions of the states provide the 
most ample machinery for the removal of 
judges, either by address out of Office, or by 
impeachment. This power is put in the hands 
of the legislative branch of the government 
which derives its mandate at short intervals 
immediately from the people; and yet how 
seldom in the history of the Federal govern- 
ment, and how seldom in the history of the 
forty-six states of this union, in spite of all 
the bitterness that enters into our politics, has 
the exercise of this power been even invoked? 
Is not this record of itself a tribute to the 
American Judiciary? 

Of course, from time to time there arise ex- 
amples of the Homeric Thersites who attempt 
to besmirch the ermine worn by the greatest 
judges and the greatest courts. Without ex- 
ception, however, their winged words have had 
but a short flight. 

The proposed measure would furnish a per- 
petual audience to men of this kind, and worst 
of all an audience with power to act. It is 
an assault on the citadel of law and order. It 
is an attempt to destroy the independence of 
the judiciary, without which true liberty—the 
liberty which is regulated by law, enforced 
with reason and deliberation, cannot exist, and 
to substitute the opinion and the passions of 
the mob. It drags down the Goddess and sets 
the hydraheaded Demos on the throne of jus- 
tice, and enables the ignorant suffragan to os- 
tracise a judicial Aristides, because he is tired 
of hearing his judgments called just. 

It will not be amiss to quote here the words 
of Chief Justice Marshall spoken in the Vir- 
ginia Constitutional Convention in 1829. He 
said: ‘The Judicial Department comes home 
in its effects to every man’s fireside. It passes 
on his property, his reputation, his life, his all. 
Is it not to the last degree important that a 
judge should be rendered perfectly and com- 
pletely independent with nothing to control 
him but God and his conscience? I ‘have al- 
ways thought from my earliest youth till now 
that the greatest scourge an angry heaven 
ever inflicted upon an ungrateful and a sinning 
people was an ignorant, a corrupt or a depen- 
dent judiciary.’ 

The wise and brave words uttered by Presi- 
dent Taft in his veto of the bill admitting Ari- 
zona into the Union will pass into the political 
classics of our ‘country, and, if reason has not 
gone from the minds of the people, will act as 





ia complete antidote to this new social poison.” 
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IS REPUBLICAN AND REPRESENT- 
ATIVE GOVERNMENT SYNON- 
YMOUS? 


The Arizona constitution—its legality 
under the federal constitution—is one of 
the greatest questions before the legal pro- 
fession at the present time. Not that the 
particular form of government in Arizona 
may be of any moment in Maine, Florida 
or Texas, but because the Arizona constitu- 
tion raises the question as to whether or 
not the National government has the power 
to protect our established form of govern- 
ment from innovation. Or rather, whether 
the National government has the right— 
the constitutional duty—to insist that be- 
fore a territory shall come into the Union 
it must adopt a constitution conformable 
to the plan of government adopted when 
the National government was organized. 

The issue is clearly drawn. The Ari- 
zona constitution is but a formal expres- 
sion of that school of{ political theorists 
who believe in and advocate a pure de- 
mocracy as a possibility under our constitu- 
tion. Mr. Howard, in his article,’ 
“The masses have been taught, the very 
children believe, that ours is a government 
of the people; that there is nothing the 
rightfully do.” Senator 
article,? characterizes the 


Says: 


people cannot 
journe, in his 
system of government he advocates as a 
“popular as opposed to a delegated gov- 
ernment.” William Jennings Bryan, in his 
lecture, “The Signs of the Times,” advo- 
cates a pure democracy and speaks of the 
initiative, referendum and recall as_ the 
means by which this “reform” will be ac- 
complished, and one of our U. S. Senators 
in a key-note speech before a platform con- 
vention in which the initiative, referendum 
and recall were incorporated in the party 
platform, says: “That is what this strug- 
gle * * * means—that government shall be 
brought back to and committed to the hands 
of the people; that they are supreme over 


‘ent. L. J. 437. 
vent. L. J. 354. 


to bo 
‘one 





legislatures, over governments, over pres- 
idents and over constitutions.’”* 

These quotations are not given for the 
purpose of entering into any political or 
ethical discussion, but for the purpose of 
stating the issue clearly. As understood by 
the advocates of the 
system of government, their plan means 
that the people acting directly through the 
medium of the ballot box shall have the 
power of making or rejecting laws and that 
the executive shall as to such laws be shorn- 
of the power of veto, and further that the 
courts shall be controlled by the ballot box 
by means of the recall. This certainly 
means that so far as this legislation is 
concerned the people acting through the 
medium of the ballot box only shall have 
the supreme power of making, enforcing 
and interpreting the laws. The people will 
act directly in the making of laws, which 
is a pure democracy. 

It is the legal aspect of the question with 
which we have to do and in what I say 
T shall endeavor to treat the 
from a purely legal standpoint, leaving the 
question of politics to the general news- 
and the 
In the citation of au- 
thorities I shall refer only to federal court 


referendum-recall 


question 


paper, the subsidized magazines 


political harangue, 


decisions and shall not include decisions of 
state courts whose opinions are frequently 
political rather than judicial and whose ut- 
terances may not infrequently be controlled 
by public clamor or the fear of the recall. 

The question then is, can the proposed 
“reform” be legally adopted by the states 
either in the form of state statutes or by 
constitution. There is but one obstacle in 
the way and that is the federal constitu- 
tion, which guarantees to every state a 
“republican form of government.” 

In the first place, what is meant by a 
“Republican form of government,” as the 
term is used in the Constitution? It is 
useless to turn to ancient authority and is 
but begging the question to cite Blackstone, 
as has been done by the writers, whose ar- 


(8) Senator La Follette before the Wisconsin 
platform convention controlled by him. 
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referred to. Blackstone 
published his commentaries long before the 
adoption of our Constitution. Blackstone 
wrote of the English law from the stand- 
point of an Englishman, wedded to the 
form of government under which he lived. 
At his time and from his standpoint the 
word “republic” might mean one thing, 
while from the standpoint of the framers 


ticles are above 


of the Constitution it might mean some- 
thing entirely different. The Supreme Court 
of the United States says:* “the words of 
the Constitution should be given the mean- 
ing they were intended to bear when that 
instrument framed and_ adopted.” 
Again, in one of the greatest decisions ever 
handed down by this court, it is said:° “to 


was 


get at the real meaning of any clause in 
the Constitution, it should be read in the 
light of its history and of the understanding 
of the whole American people when the 
grant was made.” Another great case® is 
to the same effect, and it has also been held 
that contemporary interpretation practiced 
and acquiesced in for years conclusively 
fixes its construction.?’ And as a rule by 
determine the sense in which 
words are used, Justice Bradley says,* in 
arriving at the meaning of the Constitu- 
tion great weight should be given the in- 
terpretation given it by the “great defen- 
ders” of the Constitution, and he quotes at 
length from Madison and Hamilton’s arti- 
cles in the Federalist. 

In the light, then, of these rules of con- 
struction, what meaning must be given to 


which to 


the words, “republican form of govern- 


ment?’ Madison says:* “A republic, by 


which I mean a government in which the 


(4) Scott v. Sanford, 19 How. 398—15 L. Ed. 
691. 

(5) tibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 1. 

(6) Rhode Island y. Massachusetts, 12 Peters, 
657, 9 L. Ed. 1233. 

(7) Stuart v. Laird, 1 Cranch. 299, 2 L. Ed. 
115; Martin v. Hunter, 1 Wheat, 304, 4 L. Ed. 
97; Cohens vy. Virginia, 6 Wheat. 264, 5 L. Ed. 
257; Cooley vy. Philadelphia Port Wardens, 12 
How. 299, 138 L. Ed. 996; Burrows & Co. v. 
Scrony, 111 U. S. 538, 28 L. Ed. 349; Pollock v, 
Bridgeport Steamboat Co., 114 U. S. 411, 29 L. 
ed. 147. 

(8) Hans v. Louisiana, 134 U. S. 1, 33 L. Ed. 
842. 

(9) Federalist Article 10. 





scheme of representation takes place, opens 
a different prospect and provides a cure 
for which we are seeking. Let us examine 
the points in which it varies from pure de- 
mocracy, and we shall comprehend the na- 
ture of the cure and the efficiency which 
it must derive from the Union. The two 
great points of difference between a democ- 
racy and a republic are first, the delegation 
of the government in the latter form to a 
small number of citizens elected by the 
rest; secondly, the greater number of citi- 
zens and greater sphere of country over 
which the latter may extend.” He pro- 
ceeds to elaborate and commends the rep- 
resentative or republican form of govern- 
ment, as provided for in the Constitution 
he was defending, while he denounces the 
democratic or popular form as an unbridled 
tyranny of a mere majority over a minor- 
itv, which he characterizes as a dangerous 
form of despotism, and says, “democracies 
have ever been spectacles of turbulence 
and contention; have ever been found in- 
compatible with personal security or the 
rights of property.” From first to last the 
articles in the Federalist criticise and de- 
nounce a democracy and speak of the gov- 
ernment created by the proposed Constitu- 
tion as being republican, basing the dis- 
tinction on the system of representation be- 
ing the cardinal point of difference. 


As to the meaning of the particular clause 
of the Constitution on which the opponents 
of the pure democracy base their claim of 
unconstitutionality, Mr. Madison quotes it 
at length as follows: 


“6.—To guarantee to every state in the 
Union a republican form of government: 
to protect each of them against invasior ; 
and on application of the legislature or of 
the executive (when the legislature cannot 
he convened) against domestic violence,” 
and says by way of comment, “The more 
intimate the nature of such a union may 
be, the greater interest have the members 
in the political institution of each other; 
and the greater right to insist that the 
forms of government under which the com- 
pact was entered into should be substan- 
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tially maintained,” and the learned “de- 
fender” in this article foresaw just the 
condition which now confronts our nation 
when in the same article he says: “But 
who can say what experiments may be 
produced by the caprice of particular states, 
by the ambition of enterprising leaders or 
by the intrigues and influence of foreign 
powers ? But the authority extends 
no further than to a guaranty of a repub- 
lican form of government, which supposes 
a pre-existing government of the form 
which is to be guaranteed. As long there- 
fore as the existing forms are continued 
by the states they are guaranteed by the 
Constitution.” There can be no question 
as to what form of government was meant 
by the writers in the Federalist, nor as 
to the meaning given the instrument by the 
“understanding of the whole American peo- 
ple.” But Mr. his article," 
says that the ideas expressed by Mr. Madi- 
son and Hamilton in the Federalist were 
not the opinions of Mr. Jefferson, who 
framed the Declaration of Independence. 
What was Mr. Jefferson’s idea of the 
Let us see: 


, 


sourne, in 


form of government adopted ? 
In his first inaugural address, delivered 
at a time when the nation was still young, 
when the heat of the discussion over the 
adoption of the Constitution had not cooled 
and when his differences with George 
Washington were still fresh in his mind 
and in the minds of the people, he said: 
“Tet us, then, with courage and confidence 
pursue our federal and republican princi- 
our attachment to union and repre- 
“Republican” and 


ples ; 
sentative government.” 
“representative” are the words used, and 
their connection show plainly what this 
great statesman understood the frame- 
work of the government to be. Here, then, 
is another of the “great defenders” who 
understood the government to be republi- 
can and representative in form. This was 
the meaning given the language of the 
Constitution by the men who assisted in 
the building of the nation, and under the 

(10) Federalist, No. 43. 


American Commonwealth, 276. 
(11) Cent. L. J. 355-356, 


See also 1 Bryce's 





rules of construction cited, must be given 
great weight in determining its meaning. 
3ut coming down to a later period after 
the adoption of the Constitution, we find 
the same idea in the mind of Daniel Web- 
ster, one of the greatest students of the 
Federal Constitution, and whose wisdom 
and careful analysis did much to assist the 
Supreme Court in expounding the instru- 
ment. At a time when the Constitution 
was still young, in his great argument in 
the case of Luthet v. Borden,’ he says: 
“The Constitution recognizes the existence 
of the states and guarantees to each a re- 
publican form of government, and to pro- 
The 


thing which is to be protected is the exist- 


tect them against domestic violence. 


” 


ing state governments ;” and again he says 
in the same case, “The people must have 
representatives. In England the represen- 
tative system originated not as a matter of 
right, but because it was called by the king. 
The people complained sometimes because 
they had to send up Burgesses. At last 
there grew up a constitutional representa- 
tion of the people. 
up differently. 
could not act 


In our system it grew 
It was because the people 
in mass, and the right to 
choose a representative is every man’s por- 
tion of sovereign power. Suffrage is a 
delegation of political power to some indi- 
vidual. * * * We know no other principle. 
If you go beyond these, you go wide of 
the American track. One principle is, that 
the people often limit their government ; 
another, that they often limit themselves. 
sudden 
Our 


does not 


They secure themselves against 
mere majorities, * * * 


mode of 


changes by 


American government 


draw any power from tumultuous assem- 
blages.” 

The same distinction runs through the 
definition given in American dictionaries 
and law dictionaries.'* and the last author 


(12) 7 How. 1, 12 L. Ed. 581-594. 

(13) Webster’s International Dictionary T- 
tle Republic; Bouvier’s Law Dictionary, Title, 
tepublican Government; Anderson's Law Dic- 
tionary, Title, tepublic. See also Story on 
Const. Sec. 1807; Cooley Prin. Cost Law, pp. 202- 


203; Andrews Am. Law Secs. 128-150. 
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cited in the note,'* says: “It is frequently 
forgotten that this government is not dem- 
ocratic in form or in substance, the differ- 
ence being that in a democracy the people 
as a mass have and exercise political pow- 
er. In a republic, while all power is de- 
rived from the great body of the people, 
they never in a single instance actually par- 
ticipate as a body in the administration of 
government. Representation is an essen- 
tial feature of the republic; power must 
be delegated or lie dormant,’ and the 
decisions of the Supreme Court in other 
cases sustain these views.’® 

The language of the court in the Hap- 
persett case cited should forever put this 
question at rest. It is there said: “No 
particular government is designated as re- 
publican, neither is the exact form to be 
guaranteed in any manner designated. * * * 
The guaranty necessarily implies the duty 
on the part of the states themselves to pro- 
vide such governments—all the states had 
governments when the Constitution was 
adopted. In- all the people _ partici- 
pated to some extent through repre- 
sentatives in the manner specially pro- 
vided. * * * These governments the Con- 
stitution did not change. They were ac- 
cepted precisely as they were, and it is 
therefore to be presumed that they were 
such, as it was the duty of the states to 
provide. Thus we have unmistakable evi- 
dence of what was republican in form with- 
in the meaning of the terms employed in 
the Constitution.” And in another of the 
cases cited’* the court says: “By the Con- 
stitution, a republican form of government 
is guaranteed to every state. * * * * and 
the distinguishing feature of that form of 
government is the right of the people to 
choose their own officers for governmental 
administration and pass their own laws in 
virtue of the legislative power reposed in 

(14) Andrew's Am. Law, p. 191. 

(15) Citing Chisolm v. Georgia, 2 Dall., 457; 
Gibbons v. Ogden, 9 Wheat. 1. 

(16) Penhallon vy. Doane, 3 Dall., 55-93; Keith 
v. Clark, 97 U. S. 460; Hans v. Louisiana, 134 
U, S. 1; Worcester v. Georgia, 6 Peters, 515-569; 
Duncan v. McCall, 139 U. S. 449; Minor v. Hap- 


persett, 21 Wall. 175. 
(17) Duncan v. McCall, supra. 





representative bodies.’ There certainly 
could not be much stronger language used. 
The Supreme Court has spoken. It is its 
duty to interpret the Constitution, and 
these decisions give it a language unmis- 
tekable and in accord with the understand- 
ing of the people when the instrument was 
adopted. 

But the Constitution itself! Does the 
Constitution itself speak on the subject? 
Does it possess a language or a character 
which throws any light on its interpreta- 
tion? Its character and language must be 
gathered from its history, and the purpose 
it was designed to serve, as well as from 
the actual words employed. Its object was 
to secure a more perfect union and to per- 
petuate the uniformity of government 
among the states. So far as the states 
themselves were concerned it was the pur- 
pose of the instrument to guarantee and 
protect them in the government which al- 
ready existed, and to secure to other terri- 
tory to be added the same form of govern- 
ment. Until the adoption as provided in 
the instrument itself it was a mere propo- 
sition—a proposed form of government— 
an inanimate thing; it had neither life nor 
force. Then how came it to be? 

The very proposition for the Constitution 
came not from the people as a mass, but 
from a convention of representatives of a 
state; the body which framed it was a 
convention of representatives; it was sent 
by the convention to the Congress of the 
Confederation—itself representative ; Con- 
gress in turn transmitted it to the state 
legislatures, another representative body, 
and by the legislatures it was laid before 
conventions of the states called for that 
purpose—still representative. By its own 
language we find.'® “The ratification of 
the conventions of nine states shall be suf- 
ficient for the e*tablishment of this con- 
stitution.” Not the ratification by the peo- 
ple acting directly, but hy the people act- 
ing through their representatives in con- 
vention. Conceivel in the tepresentative 


(18) Art. VII. 
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or “republican form” it was brought forth 
and received its life in the same manner— 
by the people acting through their chosen 
representatives. From its inception down 
to the present time it has received its very 
being, and has exercised its functions 
through a Republican (representative) and 
not a Democratic (popular) form of ex- 
pression. What then, is its character and 
language. Purely representative. 

We have seen that in the light of the 
interpretation placed on the instrument by 


’ 


its “great defenders,” its great interpre- 
ters and by its own language and charac- 
ter the idea of a pure democracy must be 
discarded, and that the term ‘ 
form of government” had an established 
meaning at the time the Federal Constitu- 
If this be true, then 


‘republican 


tion was adopted. 
that meaning remains unchangeable as long 
as the Constitution itself stands and the 
courts of the United States must enforce 
its provisions as interpreted. The Con- 
stitution is, as it declares itself to be, the 
supreme law of the land, and when any 
man or body of men talk of ‘the people be- 
ing “supreme” “over constitutions’ they 
are talking disunion. 


Can, then, the people of one of the states 
make such a change in their form of gov- 
ernment as will transform it from repre- 
sentative to democratic? ‘The friends of 
the referendum-recall say they can. This 
we deny. If the people of one state have 
the right to throw off the form of govern- 
ment guaranteed by the Constitution and 
establish one which meets their passing 
fancy, then the people of every other state 
have that same power. If the people of 
one state have the right to throw off the 
“republican form of government” provided 
for in the Constitution and adopt a de- 
mocracy, they can go to the other extreme 
and adopt a monarchy. 

A monarchy is no farther removed from 
a republic in one direction than a democ- 
Would a monarchy 
Cer- 


racy is in the other. 
be tolerated under the Constitution ? 


tainly not! It could not exist, and neither 





can a democracy. Both are repugnant to 
our constitutional form of government, 
Can, then, the people make the change? 
Not under the Constitution. The Constitu- 
tion may be amended, but the proposed 
change would pervert the very purpose of 
the Constitution, would substitute one form 
of government for another, which is revo- 
lution. This is the very principle on which 
the “Unionists” defended the Constitution 
against the ‘Nullifiers.” In his reply to 
Calhoun’s speech on Nullification, Webster 
said: “If the honorable member will truly 
state what the people did in forming this 
Constitution and then state what they must 
do if they would now undo what they then 
did, he will unavoidably state a case of rev- 
olution. Let us see if this is not so. He 
must state in the first place that the people 
of the several states adopted this Consti- 
tution or form of government; and in the 
next place he must state that they have a 
right to undo this; that is to say that they 
have a right to discard the form of gov- 
ernment which they have adopted and to 
break up the Constitution which they rati- 
fied. Now, sir, this is neither more nor 
less than saying that they have a right to 
To reject an estab- 
lished government, to break up a_ political 


make a revolution, 
constitution is revolution.” 

But it is contended that the change may 
lawfully be made by amendment of the 
state constitution. This, again, we deny. 
A state cannot infringe upon the Federal 
Constitution by amending or changing its 
constitution where it cannot do the same 
thing by statute.’ 

But could not the Federal Constitution 
be amended so as to make this possible? 
In so far as the states, formerly a part 
of the Northwest Territory, are concerned. 
they are forever precluded by the Ordi- 
nance of 1787 from making any change in 
which would 
Article 5 of the Or- 
dinance says, “Provided, the constitutions 


their form of government 


make it a democracy. 


(19) White v. Hart, 13 Wall. 646, 20 L. Ed. 
685; Gunn v. Barry, 15 Wall. 610, 21 L. Ed. 212; 
Fisk v. Jefferson Police Jury. 116 U. S. 131, 29 
L. Ed. 587. 
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(in this 
“shall be republican and in con- 
formity to the principles contained in these 
articles.” What is the meaning of the 
“in conformity to the principles 
contained in these articles?” It will be 
noticed that this clause is used in the con- 
junctive, being joined to the word “repub- 
Are there any 
“principles” contained in the ordinance 
which throw any light on the meaning of 
this word “republican” as here used in the 
connection found? There certainly are, and 
they are most emphatically representative. 
The temporary government established in 
the territory by the ordinance was in con- 
formity to the scheme of government then 
in use in the states, and which was the 


and governments to be formed” 
territory ) 


words 


lican” by the word ‘‘and.” 


form guaranteed later by the Constitution, 
viz.: An executive consisting of a gover- 
nor and secretary, a judiciary whose com- 
shall continue in 
good behavior,” and when the territory 
contained 5,000 free male inhabitants, the 
free male were then vested 
with “authority to elect representa- 


missions 


inhabitants 


tives from their counties and townships to 
represent them in the general assembly.” 
The “principles” set forth in the ordinance 
were purely that of the law-making power 
being exercised through the medium of 
the 
mass of the people. only 
scheme of government set forth in the or- 


representatives and not directly by 
This was the 


dinance. 
This ordinance is unchangeable. It ante- 
cates the Constitution itself. It was a 


solemn contract upon valuable considera- 
tion between the people of the states, and 
upon it hangs not only the faith of the 
government as an entity, but the very land 
titles in all of the states carved from tie 
vast domain. So sacred were these pro- 
visions of the ordinance considered by the 
framers of the Constitution itself that they 
reaffirmed its provisions in the Constitu- 
tion in the following language: “All debts, 
contracts and engagements entered into be- 
fore the adoption of this Constitution shall 
be valid against the United States under 


force during - 





this Constitution as under the Confedera- 
tion.”*° And this ordinance was one of 
the “contracts and engagements” contem- 
plated by the Constitution.** 

This ordinance was engrafted upon the 
very framework of our government; its 
proviso must be considered as a limitation 
or condition running with the land granted 
by the ordinance, and under this ordinance 
there is an eternal perpetual agreement 


that the government of all of the 
states created in the Northwest Ter- 
ritory shall forever be  republican— 


representative in form. And as_ it 
was the purpose of the government to 
secure uniformity in the form of govern- 
ment in the several states, this proviso in 
the ordinance read in connection with the 
Constitution, by implication, if not by di- 
rect provision*? must prohibit a departure 
from the constitutional form of govern- 
ment in any of the states, as well as those 
formerly a part of the Territory. This 
was the plain intent of the ordinance; this 
the clear purpose of the Constitution, and 
coincides with the views of John Adams, 
one of the builders of the government, the 
“Colossus” of the struggle for indepen- 
dence, the second member of the commit- 
tee which drafted the Declaration of Inde- 
pendence,* the envoy who assisted in 
drafting the settlement of the terms of 
peace with England, the author of the 
first treatise on the Constitution,** the first 
Vice President, the second President and 
the greatest publicist of his day. His stud- 
ies had taught him to believe that a gov- 
ernment where all of the power might be 
centered in one body, be it large or small, 
would eventually become a government 
without checks and balances, and would 
become as they always had been, “‘vision- 


(20) Const. Art. VI. 

(21) Strader v. Graham, 10 How. 83-98, 13 
L. Ed. 344. 

(22) And what the constitution implies is 


as much a part of the instrument as what is 


expressed. Ex parte Yarborough, 110 U. S. 651, 
28 L. Ed. 274. 
(23) <And it is said that Thomas Jefferson 


was made chairman of the committee because 
he had one more vote for member of the com-~ 
mittee than had Adams. 

(24) Adams’ Defense of the Constitutions 
and Government of the United States. 
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ary, violent, intriguing, corrupt and tyran- 
nical dominations of majorities over mi- 
norities, which uniformly and rapidly ter- 
minated their careers in profligate despot- 
ism.”"*° 

Shall we depart from the wisdom of the 
of the 
Shall we overturn our 


ages to travel new paths “wide 
American track ?” 
Republican Constitution and establish a 
democracy to suit the ‘“‘caprice of particu- 
lar states,” or the “ambition of enterpris- 
ing leaders?” 
From a legal, constitutional standpoint, it 
cannot be done. 


revolution. 


These question are political. 
There is no way except— 


Ep. C. Gorrry. 
Reedsburg, Wis. 


(25) Kent’s Com. star, page 223. 








MORTGAGES—DEED ABSOLUTE IN FORM. 
TEAL v. SCANDINAVIAN-AMERICAN 
BANK OF GRAND FORKS, 


N. D., et al. 





Supreme Court of Minnesota, May 26, 1911. 
131 N. W. 486. 

Where plaintiff remained in possession of 
land, which he had conveyed by deed intended 
as security for debt, a mortgagee of the gran- 
tee knowing of such possession took with no- 


tice of whatever rights plaintiff had in the land. 


BROWN, J.: On January 12, 1996, and prior 
thereto, plaintiff was the owner of 560 acres 
of land in Polk county, this state. It was 
heavily incumbered by mortgages, and plain- 
tiff was otherwise indebted to various persons. 
On the day stated he conveyed the property 
to one Johnson upon the understanding that 
he (Johnson) would pay and discharge the 
incumbrances against it, and, upon repayment 
plaintiff, reconvey the property. At the 
same time and as a part of the same transac- 
tion plaintiff gave to Johnson a bill of sale of 
practically all his personal property, horses, 
cattle, and farm machinery, it is claimed, as 
further security to Johnson. No consideration 
for the land or personal property was paid by 
Johnson. Johnson then gave the plaintiff's 
wife a lease of the land and personal property, 
‘and she assumed to farm and cultivate the 
land thereunder. Both plaintiff and his wife 


by 


thereafter remained -in the actual possession 





and occupancy of the land, and so continued 


during all the times hereafter stated. In Feb- 
ruary, 1906, plaintiff made an arrangement 
with one of his mortgage creditors, whereby 


it was agreed that 400 acres of the land should 
be conveyed to the creditor in payment of the 


indebtedness held by him, and secured by 
mortgages upon all the land; the creditor 


agreeing to release and discharge the mort- 
gages against the remaining 160 acres, which 
constituted plaintiff's home farm, whereon he 
resided. In consummation of the agreement 
Johnson, who then held the title to all the land 
under the conveyance heretofore mentioned, 
conveyed the 400 acres to the creditor, and he 
in turn discharged the incumbrances upon the 
remaining 160 acres. 


Thereafter, on June 4, 1906, Johnson borrow- 
ed of defendant bank the sum of $1,000, to be 
used in his personal affairs, and to secure the 
payment thereof executed a mortgage to the 
bank upon the land remaining in his name af- 
ter the conveyance of the 400 acres. At the 
time of this transaction Johnson stated to the 
officers of the bank that he had bought the 
land, but that Teal, his grantor, plaintiff here- 
in, would remain in possession for the sum- 
mer. This money so loaned was placed to 
the credit of Johnson on the books of the de- 
fendant bank, and Johnson subsequently check- 
ed it out in the ordinary course of business. 
At the time of this loan, and the execution of 
the mortgage securing its payment, Johnson 
gave to the bank his promissory note for 
$1,500, to offset any overdrafts he might there- 
after make. On September 6, 1906, he had 
overdrawn his account to the extent of some- 
thing over $1,400, and the officers of the bank 
attempted and made efforts to have Johnson 


pay the same. They were unsuccessful, and 
on December 19, 1906, Johnson executed to 


the bank a second mortgage upon the land to 
secure the payment of this overdraft, which 
then amounted to $1,500. Thus the mortgages 
here involved became incumbrances upon the 
land. Johnson never advanced any money to 
plaintiff on the faith of the deed, or otherwise, 
and by a quitclaim deed of February 14, 1998, 
and a warranty deed of February 1, 1909, he 
reconveyed the property to plaintiff. In July, 
1909, defendant bank commenced proceedings 
for the foreclosure of the $1,000 mortgage, and 
plaintiff brought this action to restrain and 
enjoin the same, and to set aside and cancel 
both mortgages and the record thereof, on the 
sround that they were executed by Johnson 
without authority; that he had, by virtue of 
the conveyance of the land to him, no title or 
interest in or to the land, but held such title 
cnly as a mortgagee of plaintiff. The defense 
was that Johnson in fact owned the land; that 
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defendant bank took the mortgages for value, 
in good faith; and, further, that plaintiff is 
estopped from questioning their validity. The 
trial court found the facts substantially as 
stated, and as a conclusion of law that the 
mortgages were invalid, and. should be set 
aside and canceled of record. Defendant bank 
appealed from an order denying a new trial. 

Though the findings of the trial court were 
not directly challenged by the assignments of 
error, the sufficiency of the evidence to sus- 
tain them is perhaps presented by the assign- 
ments alleging error in the refusal of the 
court to amend and modify the same. The 
proposed amendments to the findings present- 
ed defendant’s theory of the facts, and in the 
main were the opposite of what the court in 
fact found. Plaintiff raises the question 
whether the assignments present the question 
of the sufficiency of the evidence, and, while 
the question is not free from doubt, we treat 
the assignments as sufficient and dispose of 
the case on its merits. 

(1, 2) 1. The trial court found and decided 
that the transaction by which plaintiff con- 
veyed the property to Johnson created the re- 
lation of mortgagor and mortgagee, and that 
the deed, though absolute in form, was in 
equity a mortgage. It is contended by defen- 
dant that in this the court erred. The conten- 
tion is not sustained. Plaintiff, a farmer, was 
heavily in debt. A bank at Crookston held 
mortgages upon his land, aggregating several 
thousand dollars, which plaintiff was unable to 
pay. He had known YJohnson for many years, 
and had had numerous business transactions 
with him. Plaintiff testified, in substance and 
effect, that Johnson was somewhat familiar 
with his situation, and was aware of the in- 
cumbrances against the land. At a meeting or 
conference between the two, it was agreed 
that plaintiff would convey the property to 
Johnson in consideration that he (Johnson) 
would pay off the mortgages, and, upon being 
reimbursed by plaintiff, reconvey the property. 
Johnson paid no consideration for the prop- 
erty. The sole purpose of the transaction was 
to give to him security for whatever money 
he might advance in payment and discharge 
of the existing incumbrances. Plaintiff's tes- 
timony upon the subject is clear, and, if true, 
fully justified the court in reaching the con- 
clusion that the deed was in equity a mortgage, 
conveying no absolute estate or title to John- 
son. It is not important, and is not decisive 
in such cases, that the relation of debtor and 
creditor did not exist at the time of the con- 
veyance. Stitt v. Rat Portage Co., 96 Minn. 
27, 104 N. W. 561. It is sufficient if it appear 
that the purpose was to secure the payment of 
future advances. Madigan v. Mead, 31 Minn. 





94, 16 N. W. 539. Nor is it conclusive against 
plaintiff that he may have also intended by 
the transaction the defeat of efforts of other 
creditors to enforce their claims against him. 


. Livingston v. Ives, 35 Minn. 55, 27 N. W. 74; 


Over v. Carolus, 171 Ill. 552, 49 N. E. 514; 
Halloran v. Halloran, 137 Ill. 100, 27 N. E. 82. 
The court below, however, found as a fact 
that at the time of the conveyance plaintiff 
had no such purpose. Though some of the 
evidence tends strongly to indicate that a pur- 
pose to delay other creditors was in part the 
purpose of the transactions, it was not of a 
character to require a finding to that effect. 
The testimony of plaintiff that the deed was 
executed as security to Johnson was not con- 
tradicted on the trial, except as presently to be 
mentioned. Johnson was not called as a wit- 
ness. 


However, it is earnestly contended by de. 
fendant that the subsequent conduct, acts, and 
sworn testimony of plaintiff to so conclusively 
rebut and overcome the testimony given on 
this trial that it was clear error to find the 
deed a mortgage. it appears in this connec- 
tion that, in May following the deed to John- 
son, plaintiff filed a voluntary petition in bank- 
ruptcy, and in the due course of procedure re- 
ceived his discharge. He did not in that pro- 
ceeding list the land in question as a part of 
his assets, or otherwise disclose that he had 
any interest therein. On the contrary, on the 
application for his discharge, which was op- 
posed on the ground that he had failed to dis- 
close all his property, he testified that the 
sale to Johnson was unconditional. The bank- 
ruptcy court accepted this evidence, overruled 
the objections to a discharge, and granted the 
same. It is, of course, obvious that the posi- 
tion taken by plaintiff in that proceeding is 
squarely contradictory of his claim on this 
trial. But he was not thereby precluded as a 
matter of law. Krenz v. Lee, 104 Minn. 455, 
116 N. W. 8382. It was for the trial court to 
determine whether plaintiff then or on this 
trial asserted the truth. In re Hess, 57 Minn. 
282, 59 N. W. 193; Hahn v. Bettingen, 84 Minn. 
512, 88 N. W. 10; Case & Co. v. McKinnon, 82 
Minn. 75, 84, N. W. 646. The court found that 
the deed was intended as security, and was 
therefore a mortgage, and, though the rule re- 
quires clear and convincing proof in such cases, 
we sustain the findings. We are satisfied that 
plaintiff had no intention of giving the land to 
Johnson. He paid nothing therefor, and the 
claim made that it was given as security is 
reasonable, and not at all improbable. That 
it had no reference to the subsequent bankrupt- 
cy proceeding is quite clear, for plaintiff tes- 
tified that at the time the deed was executed 
he had no thought of going into bankruptcy. 
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We are impressed by the record that subse- 
quent to the deed plaintiff became the willing 
tool of Johnson, who, it fairly appears, was 
responsible for his subsequent conduct. 

(5) 2. It is also contended that plaintiff is 
estopped by his conduct from now urging the 
truth, and that he does not come into court 
with clean hands. The record does not sus- 
tain this contention as a matter of law. The 
facts mainly relied upon in its support the 
court refused to find, and we discover no rea- 
son from the record for disturbing the action 
of the court in this respect. As to “clean 
hands,” it may be remarked that plaintiff's 
hands, in so far as concerns defendant, are 
clean. Plaintiff had no dealings with defen- 
dant, and attempted in no way to deceive or 
defraud it. His hands may, perhaps, be some- 
what soiled as to others; but that fact does 
not enure to the benefit of defendant. De- 
fendant must recover, if at all, upon the merits 
of its own case. Whether plaintiff, by execut- 
ing and delivering to Johnson a deed of the 
property, which was duly recorded, thus hold- 
ing out by the record title in Johnson, is es- 
topped from denying that title, depends en- 
tirely upon the question whether defendant, 
within the principles of law applicable to such 
situations, was misled thereby to its prejudice. 
In our opinion the evidence presented did not 
require the trial court to so find. 

(3) At the time the mortgages were given 
to defendant by Johnson, plaintiff was in the 
actual possession and occupancy of the prop- 
erty. This was notice to all the world of his 
rights. Niles v. Cooper, 98 Minn. 39, 107 N. 
W. 744, 138 L. R. A. (N. S.) 49; Groff v. Bank, 
50 Minn. 234, 52 N. W. 651, 36 Am. St. Rep. 
640. Defendant was expressly informed before 
the mortgages were executed that plaintiff was 
so in possession, yet made no inquiry concern- 
ing his rights, relying wholly upon statements 
made by Johnson. Having made no inquiry, de- 
fendant is chargeable with notice of the actual 
condition of the title to the land. Randall v. 
Lingwall, 43 Or. 383, 73 Pac. 1; Canfield v. 
Hard, 58 Vt. 217, 2 Atl. 136. Nor does the evi- 
dence sustain the claim that inquiry of plain- 
tiff would not have brought to light the truth, 
or the rights now asserted by him. The trial 
court found that, had defendant informed 
plaintiff that Johnson was about to mortgage 
the land, plaintiff would have disclosed the 
fact that Johnson had no interest in the land 
and no right to incumber it by mortgage or 
otherwise. The further finding that, had de- 
fendant made inquiry without disclosing its 
purpose, or the fact that Johnson was about 
to mortgage the land, plaintiff would not have 
disclosed his interest in the property, in no 
essential way changes the situation or the 








rights of the parties. The court will not specu- 
late in cases of this character upon what might 
happen or be discovered if inquiry were made, 
but will presume, in the absence of evidence 
conclusively showing the contrary, that upon 
inquiry the true situation and claims of the 
possessor would be made known. 

(4) The only way of overcoming this pre- 
sumption is to produce the conclusive evi- 
dence, or make the inquiry. The conclusive 
evidence does not appear, and as no inquiry 
was made, the presumption must be applied. 
The defendant was not, therefore, an innocent 
mortgagee. The rule applies with particular 
force to those dealing in lands with actual 
knowledge of the possession of some third per- 
son, as in the case at bar. The authorities 
are all collected in a note to Niles v. Cooper, 
supra, 13 L. R. A. (N. S.) 49. 

Neither the bankruptcy proceedings nor 
plaintiff's attitude therein have any legitimate 
bearing upon this branch of the case. Defen- 
dant did not act or rely thereon in making the 
loan to Johnson. Those proceedings, there- 
fore,-did not mislead defendant, or in any man- 
ner or to any extent influence it in accepting 
the Johnson mortgages. Plaintiff promptly 
notified defendant, soon after he learned of the 
Johnson mortgages, that Johnson possessed no 
interest in the land and had no right to mort- 
gage the same, and demanded the release and 
discharge thereof, and the fact that he did 
not promptly bring suit to set the mortgages 
aside does not justify the conclusion of laches 
upon his part. 

(6, 7) 3. The further contention that the dis 
charge of plaintiff in the bankruptcy proceed- 
ings, based in part upon the conclusion of the 
bankruptey court that plaintiff had no interest 
in this property, is res judicata, is not sou. 
Defendant was not a party to that proceed 
nor in privity with any of those who were par- 
ties. Defendant’s mortgages were obtained 
long before the date of the discharge in bank- 
ruptey, and, being neither a party nor privy 
to those proceedings, the rule invoked does 
not apply. Min. Debenture Co. v. Johnson, 94 
Minn. 150, 102 N. W. 381, 110 Am. St. Rep. 354. 
See, also, Bradford v. Borg, 131 N. W. 373, re- 
cently filed. The case of Schmitt v. Dahl, 88 
Minn. 506, 98 N. W. 665, 67 L. R. A. 590, is 
not in point. It is clear that, if the bankrupt- 
cy court had subjected this property to the 
payment of plaintiff's debts “efendant would 
not have been concluded thereby; and, con- 
versely, their exclusion by that court does not 
inure to its benefit, nor amount to an adjudica- 
tion of which it can claim the benefit. 

This covers all questions requiring special 
mention, and results in an affirmance, 

Order affirmed. 
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Note.—Possession of Grantor After Convey- 
ance as Notice to Subsequent Grantees or In- 
cumbrancers.—The general rule that open, no- 
torious and exclusive possession of real estate 
under apparent claim of ownership is notice 
to everybody of whatever claim, whether legal or 
equitable in its nature, the possessor asserts, has 
back of it an undeviating line of authority, cases 
in abundance from probably every state being 
found in support of it. 

These cases, however, generally refer to a pos- 
sessor who is a stranger to the title under which 
the grantee claims. 

Does the rule extend to a grantor remaining 
in possession after conveyance declaring that he 
has parted with his entire interest in the title, 
the conveyance extending it may be to warranty 
of title to subsequent grantees? 

Many cases agree with the principal case that 
it does. Thus in Minnesota such possession is 
said to lack none of the incidents of notice which 
attaches to occupancy by a stranger to the title. 
Groff v. State Bank, 50 Minn. 234, 52 N. W. 
651. 36 Am. St. Rep. 640. 

The opinion in this case says: “Some cases 
hold that the deed is conclusive that the vendor 
has reserved no interest in the land; that having, 
in effect, so declared by his conveyance, he is 
estopped from setting up any secret arrangement 
by which his grant is impaired; that, although 
he remains in possession, a person seeking to 
obtain an interest in the premises has a‘ right 
to assume, without inquiry, that he is in posses- 
sion merely for a temporary purpose, as tenant 
at sufferance of his grantee. But it seems to 
us, that, inasmuch as the law allows possession 
to have the effect of notice, there is no good 
reason for making a distinction between posses- 
sion by a stranger to the record title and posses- 
sion by the grantor after delivery of his deed. 
An absolute deed divests the grantor of the right 
of possession as well as of the legal title, and 
when he is found in possession after delivery of 
his deed, it is a fact inconsistent with the legal 
effect of the deed, and is suggestive that he still 
retains some interest in the premises. Under 
such circumstances a purchaser has no right “to 
give controlling prominence to the legal effect 
of the deed in disregard of the other notorious, 
antagonistic fact that the grantor remains in 
possession just as if he had not conveyed. 

In May v. Sturdivant, 75 Towa 116, 9 Am. 
St. Rep. 463. which reaches an opposite conclu- 
sion, the opinion puts the case thus: “The gen- 
eral rule certainly is, that the purchaser of real 
estate is chargeable with notice of the equities 
of one in possession. There are exceptions and 
limitations. however, to this as to all general 
rules. It is settled in this state that, possession 
by a grantor, after full conveyance, 1s not con- 
structive notice to subsequent purchasers of any 
right reserved in the land by the grantor, * * * 
It has also been held that where one 1s 1n pos- 
session under some right which appears of record, 
his possession jis not constructive notice of an- 
other or different right, but is referable to that 
right.” 

This point is made, as we gather it. to show 
that. if there is a claim of right that should 
be placed of record, the negligence of the pos- 
cessor of that claim should not put him in a 
situation to claim it, or possibly to extend his 
claim, if the writing did not fully cover his right. 





The May case, supra, is based on Koon vy. 

Tramel, 71 lowa 132, where the question is con- 
sidered more at length. Among other things. 
the opinion says: “An examination of adjudged 
cases will show that the great weight of au- 
thority is to the effect that possession by the 
grantor after a full conveyance is not construc- 
tive notice to subsequent purchasers of any right 
reserved in the land of the grantor. Eylar v. 
Eylar, 60 Tex. 315; Dawson v. Danbury Bank, 
15 Mich. 489; Newhall v. Pierce, 5 Pick. 450; 
Cook v. Travis, 20 N. Y. 400; Van Kensen vy. 
Central Ry. Co., 38 N. I. L. 165; Scott v. Gal- 
lagher, 14 Serg. & R. 333.” 
_ In the Eylar case it was said: “By the deed 
in question the parties who now assert a claim 
through a secret agreement declared in the most 
solemn form that the land in controversy was 
the property of Fylar (the grantee). They per- 
mitted that declaration to be placed on record 
for the very purpose of giving information to 
all persons as to the true ownership.” 

In Georgia State Bldg. & L. Asso. v. Faison, 
114 Ga.. 655, 40 S. E. 760, the rule in Georgia is 
that announced in the principal case, but that it 
Is sO seems an application of a code section which 
declares that: “Possession of land is notice of 
whatever right or title the occupant has.” The 
supreme court seemed indisposed to engraft an 
exception upon a statutory declaration. 

Cases that disagree with the principal case take 
the position that possession of vendor after con- 
veyance may not be inconsistent with title con- 
veyed by him and he has placed the burden on 
himself to notify the world if it is. They say 
so far as the world is concerned, the vendor has 
authorized the record to answer inquiries. See 
Exon v. Dancke, 24 Or. 110, 32 Pac. 1045; Bing- 
ham v. Kirkland, 34 N. J. Eq. 220. 

The presumption say some cases, is that there 
is merely a permissive possession, a thing cer- 
tainly consistent with the conveyance, and wholly 
in subordination to it. Jeffersonville, M. & I. 
R. Co. v. Oyler, 82 Ind. 394: Dodge v. Davis. 
85 Iowa 77, 52 N. W. 2; Jeffrey v. Hursh, 45 
Mich. 59, 7 N. W. 221; Brigham v. Thompson, 
12 Tex. Civ. App. 562, 34 S. W. 358. 

In Love v. Breedlove, 75 Tex. 649, 13 S. W. 
222, Stayton, C. J., in upholding the title gained by 
the mortgagee from the vendee of vendor in pos- 
session said; “No facts are shown on which the 
conveyance to Porter (vendor’s vendee), could 
be deemed a mortgage, for there was no indebt- 
edness shown to sustain it. If the deed was not 
what on its face it purported to be, from all the 
evidence it must have been the purpose of appel- 
lant and her husband to place the title to the 
property in Porter in order that he might raise 
money on it, as security for the benefit of the 
husband, or to indemnify him in case he there- 
after assumed liabilities on his account.” 

And yet the court finds that vendor’s vendee 
“knew the property in controversy was the home 
of Love and his family at the time the deed was 
made to Porter, and that they were in possession 
at the time the mortgage was executed by Por- 
ter,’ and there is no pretense that mortgagee 
made any inquiry of the occupants of the prop- 
erty. 

In Tuttle v. Churchman, 74 Ind. 311, it is 
stated that there are “recognized exceptions to 
the general rule,” and it refers to cases as hold- 
ing (Scott v. Gallagher, supra; Newhall vy. 








232 


CENTRAL LAW JOURNAL. 











Pierce, supra, and others) that if a vendor re 
mains in possession without any contract, he is 
a mere tenant at sufferance and that the author- 
ities are conclusive on the proposition that 
“where the deed of the grantor has been put 
upon record, acknowledging the receipt of the 
purchase money, he will be estopped from rely- 
ing on his continuance in possession as notice of 
a lien for purchase money, as subsequent pur- 
chasers are not bound to go beyond the recorded 
declarations of the parties and inquire into their 
actual relatjons.” 

In Randall v. Lingwall, 43 Or. 383, 73 Pac. 1, 
the exception to the general rule, as recognized 
in Exon v. Dancke, supra, was refused extension 
to the case of a tenant holding under the vendor, 
and there is an intimation that the court would 
not apply the Exon decision to a grantor who 
“remains in continuous possession long after the 
recording of the deed,” citing Bennett v. Robin- 
scn, 27 Mich. 26; Stevens v. Hulin, 53 Mich. 93, 
18 N. W. 560. and then the court observes: “But 
whatever the rule may be upon that point, the 
dectrine (continued possession of land by the 
grantor is not notice to a bona fide purchaser 
from the grantee of any claim to the property 
by the grantor) can have no application here, 
because the grantor himself did not remain in 
possession of the property. Gans’ (the tenant of 
grantor) possession was sufficient to put the de- 
fendant upon inquiry as to the rights under 
which he was holding, and as such inquiry, if 
prosecuted, would have presumably disclosed his 
landlord’s title. the defendant is chargeable with 
notice thereof.” 

We do not greatly appreciate the force of this 
reasoning. If a tenant’s possession is that of his 
landlord and if the landlord had no tenant, no 
inquiry would have to go back of him, why is 
not inquiry sufficiently full in case of a tenant 
when it reaches back to the landlord? 

The question is seen, however, to be full of re- 
finement, but it appears to the writer, that, under 
strict statutes as to registration and _ record, 
a vendor ought to be bound by whatever he 
allows to appear thereon, unless by similar resort 
he protects himself, when the rights of others in 
reliance upon the condition of the record are 
affected. 
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GILMORE ON PARTNERSHIP. 








This work, by Mr. Eugene Allen Gilmore, Pro- 
fessor of Law in the University of Wisconsin, 
is intended as a Handbook on the Law of Part- 
nership, including Limited Partnerships, and has 
been placed in the “Hornbrook Series.” 

It is said in the preface that it was first in- 
tended to produce a new edition of George on 
Partnership, and afterwards the author con- 
cluded to prepare “a substantially new treatise,” 
using such parts of Mr. George’s work as was 
deemed advisable. 

The aim of the book is to reduce 
from decided cases the law on the 
partnerships, instead of passing a 
of controverted questions. 


and state 
subject of 
discussion 








Citation of authority has been on the elective 
rather than the exhaustive plan, the purpose 
being to make the work serviceable both for 
students and practitioners. 

This work is key-numbered in notes to the 
Decennial and Century Digests, a recent feature 
in book, making that should be much appreciat- 
ed. 

This volume seems quite worthy of a place in 
the Hornbrook Series, the author’s style and 
arrangement and judicious annotation adding 
much to the merit of the work. 


The single volume of more than seven hun- 


dred pages, excellent in typographical make- 
up, issues from West Publishing Co., St. Paul, 
Minn., 1911. 








BOOKS RECEIVED. 


The Panama Canal. A Study in International 
Law and Diplomacy. By Harmodio Arias, B. A., 
LL. B. London, Orchard House, Westminster. 
©. S. King & Son. Review will follow. 

Capture in War on Land and Sea. By Hans 
Wehberg, Dr. Jur. With an introduction by 
John M. Robertson, M. P. Price, cloth 5s. net. 
Orchard House, Westminster, London, England. 
P. S. King & Son. Review will follow. 

A Manual of American Criminal Law, Includ- 











ing Forms and Precedents. By Lewis Hoch- 

heimer of the Baltimore Bar. saltimore, Md, 

Press of King Brothers. Review will follow. 

HUMOR OF THE LAW. 
WHY THERE ARE SUPPOSED TO BE NO 
LAWYERS IN HELL. 

The devil came to the earth one day, 

And into a courtroom took his way, 

Just as a lawyer, with very grave face, 

Was proceeding to argue the points in a case. 

Now a lawyer his majesty never had seen, 

For to his dominion none ever had been; 

“'Tis the fault of my agents,” his majesty 
thought, 

“That none of these lawyers have ever been 
caught.” 

And for his own pleasure he had felt a desire 


To come to the earth and the reason inquire. 
Now, when the first lawyer had come to a close, 
The counsel opposing him fearlessly rose, 
And heaped such abuse on the head of the first, 


That he made him a villain, of all men the 
worst. 

Each claimed he was right and the other was 
wrong. 

They sparred and contended and argued so 
long, 


That, concluding, he'd heard enough of the fuss, 

“Old Nick” turned away, and soliloquized thus: 

“They have puzzled the court with their vil- 
lainous cavil, 

And I am free to confess they have puzzled the 


devil. 

My agents were right; let lawyers alone, 

If I had them, they’d euchre me out of my 
throne.” —Docket. 


No. 13 





be 
uy 
th 
1 


de 


Mea | 











Vol. 73 


CENTRAL LAW JOURNAL. 


233 








— 

= WEEKLY DIGEST. 

ve 

se 

‘or Weekly Digest of ALL the Current Opinions of 

ALL the State and Territorial Courts of Last 
he Resort, and of all the Federal Courts. 
ire 
ut- Alabama = pocssexanntienihlciiectiine dain 47 

Arkansas sf ‘Sbdanntieona 80, 82, 108 
in California a ....6, 68, 1038 
nd Colorzde e : execs SENDER ies: 
ng Florida . i Se 
Georgia sity ee 38, 85 
n- Idaho . idinlgninadasmnnagen pessdgbacteuvusnnseaall 83 
e- Indiana 11, 25, 48, 89, 90, 95, 106, 111, 112 
ul, Kentucky 8, 19, 26, 35, 42, 64, 67, 77, 84, 96 
102, 109. 
Massachusetts Se vsstiedsenceteeeeecue 1, 69 
_ Michigan 2 32, 45 46, >, 61 oa, th, 86 
. Minnesota. 24, 57, 92 
Mississippi 33, 56 
Missouri..5, 14, 16, 17, 20, 30, 49, 52, 53, 54, 72, 
91, 93, 100, 104, 105, 110. h 
Montana ...23, 50 
al Nebraska 12, 58, 65, 78, 98 
- Nevada ccosuda hone 
ey New York 10, 31, 44, 73, 87, 94 
North Carolina 60, 99 
ns Oklahoma 97 
by South Carolina 37, 63 
ait IID. III on nsccnsiexnsinocsisndpeceguansagexsksevenencceketieainnnan 1 
d. Texan....7, 9, 13, 15, 22, 40, 41, 59, 62, 70, 75, 76, 81 
107 
a United States C. C 43 
= U. 8 .C. C. App 4, 21, 39, 101 
d. Washington 29, 36, 88 
“|. Accord and Satisfaction—Insufficient Agree- 
ie ment.—An agreement to receive a less amount 
than the sum claimed to be due cannot be the 
basis for an accord and satisfaction.—Hagen 
v. Townsend & White, S&S. D., 131 N. W. 512. 
“>. Animals—Vicious Dog.—Where defendant, 
IO as the head of his family, spent each week end 
at home, where a vicious dog, belonging to his 
wife, was kept, defendant was liable as keeper 
for injuries caused by the dog.—Slater v. Sorge, 
Mich., 131 N. W. 565. 
3. Assignments—Chose in Action.—An unpaid 
se, subscription to capital stock of a corporation, 
after a call has been made, being a chose in 
action, may be assigned in writing.—Lynah vy. 
ty Citizens’ & Southern Bank, Ga., 71 S. E. 469. 

4. Bankruptey—Expunging Claim.—A_ bank- 
on ruptey court has jurisdiction to diminish or ex- 
p punge an allowed claim, unless property of 
re bankrupt converted by claimant is returned to 

trustee.—In re W. A. Paterson Co., C. Cc. A,, 
~ 186 Fed. 629. 
it. 5.——Discharge of Surety.—Under Bankr. Act, 
a sec. 16, a creditor of a principal debtor becom- 
ing a bankrupt held not to discharge a surety 
a from liability.—State ex rel. First Nut. Bank of 
Morris, Okl., v. Federal Union Surety Co., Mo., 
a 137 S. W. 613. 

6. Bailment—Estoppel.—A bailee sued by the 
Ss, bailor for conversion of the property cannot set 
s: up title of a third person thereto, except by au- 
Bs thorization of that person.—Bondy v. American 

Transfer Co., Cal., 115 Pac. 965. 
1a 7. Bills and Notes- Notice.—A certificate of 
deposit to “C, guardian,” held notice that it is 
trust funds, putting one receiving it on notice. 
iy 
ee | 
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—United States Fidelity & Guaranty Co. v. 
Adoue & Lobit, Tex., 137 S. W. 648. 

8.——-Notice of Dishonor.—Under Negotiable 
Instruments Act, secs. 95, 96, a notice of dis- 
honor must be in writing and signed.—Grayson 
County Bank v. Elbert, Ky., 137 S. W. 792. 

9.——-Non-Joinder.—A holder of a note suing 
the indorsers without suing the principal oblig- 
ors held required to show that the residences of 
such obligors are unknown, and cannot be as-" 
certained by reasonable diligence.—Whitaker v. 
Brooks, Tex., 137 S. W. 921. 

10.——Burden of Proof.—Under Negotiable In- 
struments Law, sec. 114, the burden of proving 
that an indorser signed before delivery held 
to be upon the one seeking to hold him.—Ben- 
der v. Bahr Trucking Co., 129 N. Y. Supp. 737. 

11.——-Due Course of Business.—A note in the 
hands of an indorsee showing no infirmity on 
its face raises a presumption that it came into 
the hands of the holder in due course of busi- 
ness for value, and without notice of any defect 
in the consideration.—Wilson y. National Fow- 
ler Bank, Ind., 95 N. EB. 269. 

12..——Consideration.—A consideration moving 
to one of several joint makers of a note is good 
as to all.—First Nat. Bank y. Golder, Neb., 131 
N. W. 600. 

13. Burglary—Intent.—Where it is shown that 
accused broke and entered a house, it may or- 
dinacily be presumed that he did so without in- 
tent to commit theft.—Vickery v. State, Tex., 
137°S. W. 687. 

14. Carriers—Injury to Live Stock.—A carrier, 
in the absence of negligence, is not liable for 
injuries to animals caused by their nature and 
propensities.—Green v. Chicago, M. & St. P. “Ry. 
Co., Mo., 137 S. W. 611. 

15._——Rates by Commission.—The court, in a 
suit to enjoin the Railroad Commission from 
enforcing its rates, must assume that the rates 
fixed and applicable to the greater portion of 
the state are reasonable.—Galveston Chamber 
of Commerce v. Railroad Commission of Texas, 
Tex., 137 S. W. 737. 

16.——Bill of Lading.—Carrier held liable to 
consignee for failure to deliver goods for which 
consignee had bills of lading and for which 
settlement had been made with the consignor.— 


F. H. Smith Co. v. Louisville & N. R. Co., Mo., 
137 S. W. 890. 
17.——-Assumption of Risk.—A passenger on 


a freight or mixed train held to assume the 
risks ordinarily incident to the movement and 
management of such trains.—Allison v. St. Louis 
& H. Ry. Co., Mo., 137 S. W. 896. 

18.——Res Ipsa Loquitur.—A presumption of 
negligence against .a railroad company arises 
from derailment of a car, whereby plaintiff is 
injured.—-Sherman v. Southern Pac. Co., Nev., 
115 Pac. 909. 

19. Criminal Law—Jury.—In a prosecution 
for homicide, held, that defendant was entitleed 
to a new trial where two members of the jury 
were related to deceased, and two relatives of 
his were giving active assistance to the prosecu- 


tion.—Brooks v. Commonwealth, Ky., 1837 S. w. 
867. 
20.——-Limitations.—The offense of seduction 


or of carnal knowledge of a female of previous 
chaste character is complete when the first act 
of sexual intercourse is committed, and the fe- 
male ¢annot be considered as of previous chaste 
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character as to the subsequént acts to bring 
the case within the statute of limitations.— 
State v. McMahon, Mo., 137 S. W. 872. 

21.——-Similar Offenses.—In a trial for using 
the mails to defraud, it was error to admit evi- 
dence of one of the defendant's conviction of 
other offenses, where his character was not put 
in issue.—Dyar vy. United States, C. C. A., 186 
Fed. 614. 

22.———Corroboration of Accomplice.—To con- 
viet on the testimony of an accomplice, the 
jury must find that the accomplice has been 
corroborated.—Deary v. State, Tex., 137 S. W 
699. 

23. Commerce—Life Insurance.—Business of 
life insurance conducted in one state by a for- 
eign corporation is not commerce within the 
meaning of the Const. U. S. art. 1, sec. 8.— 
New York Life Ins. Co. v. Deer Lodge County, 
Mont., 115 Pae. 911. 

24.——-Taxation.—The state may tax property 
within ts borders, though it may be employed 
in interstate commerce.—State v. United States 
Express Co., Minn., 131 N. W. 489. 

25. Common Law—Original states.—The com- 
mon law of England is the basis of the laws of 
those states composing the territory originally 
comprised by the 13 colonies.—Krouse — v. 
Krouse, Ind., 95 N. E. 262. 

26. Compromise and Settlement—Finality.— 
Where two persons intimately associated’ in 
buSiness and with knowledge of all ramifications 
of certain transactions entered into a _ settle- 
ment, the court will not disturb it on account 
of a mere error in bookkeeping.—Drakesboro 
Coal, Coke & Mining Co. v. Brashears, Ky., 137 
S. W. 765. 

27. Contracts—Breach.—In an action on a 
note based on contract expressed in contem- 
poraneous writings, maker can set up damages 
for breach of terms of one of the contemporan- 
eous writings by plaintiff.—J. H. Carter & Co. 
v. Swift Fertilizer Works. Ga., 71 S. E. 494. 

28.——Construction.—While ambiguous lan- 
guage in a contract is to be construed against 
the person us‘ng it, it Should be given an effect 
in accord with the object in view.—L’Engle v. 
Overstreet, Fla., 55 So. 381. 

29. Corporations — Authority of Agent.—If 
for its own purposes a corporation is compelled 
to employ an agent with such apparent author- 
ity as may mislead the public, it should be re- 
quired to secure one who will not act in ex- 
cess of his actual authority and thereby de- 
ceive others.—Brace vy. Northern Pac. Ry. Co., 
Wash., 115 Pac. 841. ; 
_30.—Insolvency.—A corporation in failing 
circumstances may prefer one creditor to an- 
other in good faith while its property is unaf- 
fected by liens or by process of law.—Zimmer- 
man v. W. lL. Grush Produce & Commission Co., 
Mo., 137 S. W. 642. 

31.——Fraud by Director.—Mere silence of a 
director of a corporation as to the character 
of a declared dividend held not to render him 
liable as for deceit to a purchaser or corporate 
stock.—Ottingro v. Bennett, 129 N. Y. Supp. 
819. 

32. Courts—Foreign Corporation.—A non-res- 
ident corporation may not ordinarily bring suit 
in this state against another non-resident cor- 
poration upon a contract, which is neither made 
nor to be performed in this state.—National 
Coal Co. v. Cincinnati Gas, Coke, Coal & Min- 
ing Co., Mich., 131 N. W. 580. 

33.——-Stare Decisis.—The Supreme Court is 
bound by a former construction of a statute re- 
enacted under such construction.—R. P. MeLin 
& Co. v. Warden, Miss., 55 so. 358. 

34. Covenants—Breach of Warranty.—The pe- 
tition in a suit for breach of warranty of title, 
which fails to allege any eviction or ecuivalent 
disturbance, is insufficient.—Darley y. Mallary 
Bros. Machinery Co., Ga., 71 S. E. 471. 

35.——Failure to Give Possession.—A gran- 
tor of land. who failed to give immediate pos- 
session under a warranty deed, held liable for 














only such damages as a man of reasonable pru- 
dence could foresee from the failure 
mediate possession.—Beutel vy. 
Co., Ky., 137 S. W. 799. 
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36. Criminal Law—Inference from Evidence. 
—Any inference reasonably deducible from a 
fact testified to is as legitimate evidence as 
the fact itself.—State v. Brache, Wash., 115 Pac. 
853. 
37.——Prejudice.—It cannot reasonably be sup- 
posed that defendant's rights would in any re- 
spect be prejudiced by the absence of the judge 
when the jury merely viewed the place of the 
crime.—State v. Suber, S. C., 71S. E. 466. 

88. Positive and Negative Testimony.—Be- 
tween witnesses of equal credibility, and hav- 
ing a like opportunity of observation, positive 
testimony should outweigh negative testimony. 
—Wood v. State, Ga., 71 S. E. 500. 

39. Customs and Usages—Evidence. — Evi- 
dence of a custom is admissible only where it 
adds to the contract an incident which, by vir- 
tue of such custom, is tacitly contained therein, 
when it is inconsistent with the con- 








and not t 
tract and its effect contradictory to the pro- 
visions thereof.—Jenkins S. S. Co. v. Preston, 


Cc. Cc. A., 186 Fed. 609. 

40.——Pleading.—A custom cannot be treated 
as entering into and forming a part of a con- 
tract between parties unless it is pleaded,— 
*atton v. Texas & P. Ry. Co., Tex., 137 5S. W. 
721 


tak. 








41. Damages—Future Suffering.—An injured 
party may _ recover for future consequences, 
though he does not show that it is “reasonably 


certain” that he will suffer them.—St. Louis, 
Ss. F. & T. Ry. Co. v. Jenkins, Tex., 137 S. W. 
711. 


42. Deeds—Limitation on vee.—Where a deed 
granting a fee shows an intent to vest the 
grantee with a fee, an attempted limitation on 


the fee held invalid —Dinger v. Lucken, Ky., 
137 S. W. 776. 
43.——Presumption of Delivery.—There is no 


presumption of the delivery of a deed, where it 
was not presented for record until nineteeen 
years after its date, and after the death of all 
the parties and the officer before whom it pur- 
ported to have been acknowledged, and by some 
person unknown, and not shown to have any 
connection with the grantee.—Bouvier-laeger 
Coal Land Co. vy. Sypher, C. c., 186 Fed. 644. 

44. Divoree—Annulment of Marriagee.—A de- 
cree of annulment of marriage between a wom- 
an and her second husband held not conclusive 
as against the woman as to the validity of a 
decree dissolving a tirst marriage in a suit 
brought by her third husband to annul] his mar- 
riage to her.—Post vy. Post, 129 N. Y. Supp. 754. 

45. Alimony.—No agreement between di- 
voreed persons as to the alimony to be paid can 
deprive the court of the power given to re- 
vise the decree.—Aldrich y. Aldrich, Mich., 151 
N. W. 542. 

46. Dower—Seisin.—Where a husband con- 
veyed property to his son with intent to de- 
prive his wife of her dower rights, on the hus- 
band's death, he would be considered as having 
died seised of the property so far as her right 
to dower was concerned.—Killackey v. Kil- 
lackey, Mch., 131 N. W. 519. 

47. Easements — Presumption.. — Where one 
had no title to the soil in a way which he used 
in common with the owner, a user held pre- 
sumptively permissive, not ripening into title 
by adverse user.—Barker v. Mobile Electric Co.. 
Ala., 55 So. 364. 











48.——Running with Land.—Where a _ land- 
owner had authorized plaintiff telephone com- 
pany to erect poles and wires over the land, 


and, after it had done so, sold the land to de- 
fendant railWay company, defendant took the 
land burdened with plaintiff’s easement to main- 
tain its telephone wires.—Indianapolis & C. 
Traction Co. y. Arlington Telephone Co., Ind., 
95 N. E. 280. 

49. Elections—Fraudulent Voting.—In a trial 
for fraudulent voting, the state need not af- 
firmatively show knowledge by accused that 
he had no right to vote in a particular precinct. 
—State v. Whalen, Mo., 137 S W. 881. 

50. Election of Remedies—Conclusiveness of 
Election.—One who prosecutes a suit based on 
a remedial right. which he erroneously sup- 
poses he has, and is defeated because of the 
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error, has not made a conclusive election, and 
is not precluded from prosecuting an action 
based on an inconsistent remedial right.— 
O'Meara y. McDermott, Mont., 115 Pac. 912. 


51. Eminent Domain—Easement.—Generally, 
where land is taken for a purpose consistent 
with a general right of property in the owner, 
the right taken is an easement only—In re Win- 
nisimmet Co., Mass., 95 N. E. 293. 

52. Svidence—Admissibility.—A page of a 
hotel register held properly received in evi- 
dence to show absence of an Owner from the 
city, Where notice of claim of mechanic’s lien 
was alleged to have been served on him.— 
United States Water & Steam Supply Co. v. 
Jacobia, Mo., 137 S. W. 906 

53.——Intent.—Where a matter turns on @ 
question of intention, it is usually relevant to 
show the situation at the time to deduce the 
truth as to the intention.—Leggett v. Louisiana 
Purchase Exposition Co., Mo., 137 S. W. 893. 

54.——Burden of Proof.—The burden of show- 
ing that one married during the seven years 
he was absent from the state, and who is pre- 
sumed to be dead, held to be on the party rely- 
ing on such changed condition.—-Duff v. Duff, 
Mo., 137 S. W. 909. . 
Admission Against Interest.—The testi- 
mony of a party on a former trial amounting 
to an admission against interest held provable 
without laying any foundation therefor.—Mer- 
rill v. Leisenring, Mich., 131 N. W. 538. 

56. Executors tnd Administrators—Statutory 
Power.—The duties and powers of an adminis- 
trator cannot be enlarged by a decree of the 


chancery court.—Alexander y. Herring, Miss., 55 
So. 360. 
57. Evidence—Pleading Foreign Law.—The 


common law of a sister state, if not the same 


as that of this state, must be pleaded and 
proved.—Twin City Box Factory v. Adirondack 
Fire Ins. Co., Minn., 131 N. W. 497. 

58.——Care and Judgment.—The care and 


judgment which a man of average capacity ex- 
ercises in his own business is the care re- 
quired of an administrator.—In re Bush's Estate, 
Neb., 131 S. W. 602. 

59. KForgery—Variance. — Where no forgery 
Was predicated on the indorsement of a check, 
it was not a fatal variance that the check bore 
an indorsement not described in the indictment. 
—McGee v. State, Tex., 137 S. W. 686. 

60. Frauds, Statute of—Sale of Land.—A ven- 
dee under a parol contract as to land after pay- 
ment of the price can compel the execution of 
a deed to him, where the statute of frauds is 
not pleaded or the contract denied, and there is 
no objection to the evidence.—Henry v. eilliard, 
N. C., 71 S. E. 439. 

61. KFraud—Ratification by Heir.—Where ar 
incompetent was defrauded in an exchange of 
real estate, her right to ratify or repudiate 
passed to her heirs.—King v. Sipley, Mich., 131 
N. W. 572. 

62. Guaranty—Invalid Contract.—One guaran- 
teeing that another will perform the conditions 
of a contract is not Hable thereon, unless the 
principal is liable on the contract.—Fisher - v. 
Alexander, Tex., 137 S. W. 715. 

63.——Third Person.—A creditor of a seller 
of a stock of merchandise held entitled to sue 
a third person assuming the debt of seller.— 
Fain & Stamps v. Manos, 8S. C., 71 S. E. 464. 

64. Homestead—Duty of Sheriff.—The  exe- 
cution defendant having had a homestead in 
the land sold, the sheriff was obliged to set 
aside the homestead before making the sale.— 
Sublett v. Gardner, Ky., 137 S. W. 872. 

65. Husband and Wife—Separate Estate.— 
A married woman who has no separate estate 
may employ an attorney to prosecute or defend 
an action for divorcee, and contract to compen- 


Sate him for the services.—Tyler v. Winder, 
Neb., 131 N. W. 592 
66.- Alienation of Affections.—In an action 


for the alienation of a wife’s affections, evi- 
dence of the friendly relations between defen- 
dant and plaintiff’s wife after the commence- 
ment of the action held admissible.—Merrill v. 
Leisenring, Mich., 131 N. W. 538. 
67.——Separation Agreement. — 
agreements are enforceable where 


Separation 
free from 





fraud and overreaching by the husband, and 
when fairly and understandingly made.—Lutt- 
mer v. Luttmer, Ky., 137 S. W. 777. 


68. Joinder in Suit.—The husband held not 
required to join the wife in an action for con- 
version of property acquired for her business, 
the profits and risks of which, under her ante- 
nuptial contract, are her separate property.— 
Bondy v. American Transfer Co., Cal., 115 Pac. 
965. 

69. Contracting with Wife.—One cannot 
contract directly with his wife.—Crosby v. Clem, 
Mass., 95 N. E. 297. 

70. Indictment and Information—Variance.— 
There was no variance between the complaint 
and information because of the use of the 
word “on” instead of “pne.’—Gentry v. State, 
Tex., 137 S. W. 696. 


71. Insane Persons—Guardian.—Where an in- 
competent, prior to the appointment of a guar- 
dian, was defrauded in an exchange of real es- 
tate, her guardian could not aftirm the con- 
veyance and sue for damages for fraud.—King 
v. Sipley, mMich., 131 N. W. 572. 

72. Insurance—<Authority of Agent. — Agents 
soliciting life insurance and collecting premium 
thereon are not authorized to conclude con- 
tracts of insurance.—Rhodus v. Kansas City 
Life Ins. Co., Mo., 137 S. W. 907. 

73. Amending By-Laws.—A fraternal] bene- 
ficial association held empowered to amend its 
by-laws without an individual member’s con- 
sent so as to increase the cost of insurance.— 
Green v. Supreme Council of Royal Arcanum, 
129 N. Y. Supp. 791. 

74. Premature Suit.—That a suit on a fidel- 
ity indemnity ‘bond was prematurely brought, 
contrary to a provision in the indemnity bond, 
must be taken advantage of by defendant by 
a special plea.—United States Fidelity & Guar- 
anty Co. v. Newton, Colo., 115 Pac. 897. 

75. Intoxieating Liquors—Sale by Club. — 
Where a club is not organized in good faith 
for purposes authorized by law, but merely as 
a subterfuge for the sale of intoxicants, sales 
made by it are illegal, and are subject to the 
penalties imposed by law.—State v. Duke, Tex., 
137 S. W. 654. 

76. Judgzment—Res Judicata.—Where two 
suits seek the same relief, but on a different 
state of facts, an adjudication in one is no bar 
to a recovery on the other.—Galveston Chamber 
of Commerce v. Railroad Commission of Texas, 
Tex., 137 S. W. 737. 

77. Special Judge.—A valid judgment can- 
not be rendered by a special judge, without 
eo court.—Sublett v. Gardner, Ky., 137 S. 

78. Joint Tortfeasors.—Several actions may 
be brought and several judgments recovered 
against several wrongdoers, though but one 
satisfaction can be had.—Fitzgerald v. Union 
Stockyards Co., Neb., 131 N. W. 

79. Former Adjudication.—Defendant may 
specially plead former adjudication, but not in 
connection with the general issue.—Bell Vv. 
Niles, Fla., 55 So. 392. 

80. Landlord and Tenant—Covenant to Re- 
pair.—Though breach of a landlord’s covenant 
to repair will ordinarily give the tenant the 
right to recover damages, a landlord's refusal 
to perform his covenant may justify the tenant 
in_ rescinding.—Tedstrom y, ruudephat, Ark., 
137 S. W. 816. 

81. Life Tenant—Improvements. — smprove- 
ments made on land by a life tenant are pre- 
sumed to be a gratuity to the remainderman, 
precluding the life tenant from recovering 
therefor on partition of interests.—Burns vy. 
Parker, ‘fex., 137 S. W. 705. 

82. Limitation of Actions—Partial Payments. 

Partial Payments maue by a debtor to his 
creditor will as against him stop the running 
of the statute of limitations, and mark the 
time from which the statute then begins to run. 
—Wadley v. Ward, Ark., 137 S. W. 808. 

83.——Necessity of Demand.—Where posses- 
sion of property is acquired by tort, limitations 

are set in motion without demand therefor,— 

Havirdo v. Lung, Idaho, 115 Pace. 930. 

84. Master and Servant—Existence of Re- 
lation.—A laborer, passing into a building in 
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course of construction to apply -for work, held 
not an employee, as affecting liability of the 
contractors for his injury.—Dickerson v. Born- 
stein, Ky., 137 S. W. 773. 

85. Non-Liability.—The owner of an auto- 
mobile held not liable for injuries to persons 
struck by the machine while used by an em- 
ployee without authority of the owner.—MclIn- 





tire v. Hartfelder-Garbutt Co. Ga, 71 S. E. 
492. 
86.—Wrongful Discharge.—Where an em- 


ployee entitled to a salary and a share in the 
profits, was wrongfully discharged, he was en- 
titled to his share of the current year’s profits 
up to the date of his discharge in addition to 
accrued salary.—Meyers v. Roger J. Sullivan 
Co., Mich.. 131 N. W. 521. 

87.——Duty of Inspection.—A telephone com- 
pany maintaining its wires on poles also car- 


rying electric light wires held not bound to 
mspect the latter when it had no reason to 


believe that its employees 
near them.—Greer v. New 
vania Telephone & Telegraph 
Supp. 784. 

88.——-Competent Servants.—The master must 
provide a Suitable number of competent ser- 
vants to safely perform the required work.— 
Rosin v. Danaher Lumber Co., Wash., 115 Pac. 
$33. 

&$9.———Wronegful 


would be working 
York & Pennsyl- 
Co., 129 N. Y. 


Discharge.—The measure of 
damages for wrongful discharge is the same 
whether the action is brought and the trial 
held before or after the expiration of the term 


of the contract.—Inland Steel Co. v. Harris 
Ind., 95 N. EB. 271. 
90. Mechanics’ Liens—Personal Judgment.— 


Where a contractor is entitled only to a per- 
sonal judgment against the owner and not to 
a lien, it is error to render judgment for at- 
torney’s fees allowable only on enforcing a 
lien.—Todd v. Howell, Ind., 95 N. E. 279. 
91.——Agency of Husband.—That a_ wife 
knew that her husband had contracted in his 
own name to build a house on her land was in- 
sufficient to establish that he was acting as her 
agent so as to entitle a materialman to a 
lien for materials furnished to the contractor. 
—Halliwell Cement Co. v. Elser, Mo., 137 S. W 
26. 





92. Mortgages—Notice.—A mortgagee, taking 
mortgages on land from one ho.ding merely 
an absolute deed intended as a mortgage on 
such land, held to have notice of the rights of 
the grantee in possession.—Teal vy. Scandina- 
vian-American Bank of Grand pv orks, N. W., 
Minn., 131 So. 486. 

93. Municipal Corporations—Negligence.—The 
degree of care which municipal corporations 
are required to exercise in keeping their streets 
in a proper condition for the use of the public 
does not vary with their size.—Barr Vv. 
City of Fairfax, Mo., 137 S. W. 631. 

94.—-—Defacto Officer.—A city, paying a sal- 
ary to a de facto officer pending an unsuccess- 
ful appeal from a judgment adjudging another 
an officer de jure, held not entitled to defend 
an action by the de jure officer for the salary 
paid, but must look to the de facto officer for 
reimbursement.—City of New York v. Voorhis, 
129 N. Y. Supp. 832. 

95. Negligence—Contributory Negligence. — 
While the burden of establishing contributory 
negligence is on the defendants, it may never- 
theless be discharged if the plaintiff’s evidence, 


aided by the just inferences therefrom, show 
her guilty of contributory negligence.—Balzer 
Vv. Warring, Ind., 95 N. E. 257. : 


96. Payment—Fraud.—A married woman pay- 
ing under the belief induced by representations 
of the holder that she was liable on a draft in- 
dorsed by her held entitled to recover the 
amount of such payment.—Kentucky 
Savings Bank & Trust Co. v. Langan, Ky., 137 
S. W. 846. 

97. Ratlroads—Police Power.—The state un- 
der its police power cannot compel a railroad 
company to put in switches at its own expense 
on the application of owners of elevators, nor 
does Const. art 9, sec. 18. confer such power 
upon the Corporation Commission.—St. Lou's 
& S. F. R. Co. v. Zalondek, Okl., 115 Pac. 867. 





98. Release—Joint Tort-Feasors.—Settlement 
with one of several joint tort-feasors held no 
defense to an action against another tort-fea- 
sor, unléss it was agreed that such settlement 
should be in full of all damages. —Fitzgerald 
v. Union Stockyards Co., Neb., 131 So. 612. 


99. Removal of Causes—Waiver.—\\ here a 
defendant takes no exception to an order ex- 
tending the time within which to file the com- 
plaint and answer, it becomes a consent order, 
and a voluntary submission by defendant to the 
jurisdiction of the court, and a waiver of a 
right to remove the cause to the United States 
ecourt.—Ford v. Pigeon River Lumber Co., N. 
c., 71 8S. E. 439. 


100.— Filing Petition and Bond.—Where a 
petition and bond for the removal of a cause 
from a state court to a federal court are suffi- 
cient under the federal statute, the cause is 
removed without an order of the state court.,— 
State ex rel. Missouri & N. A. R. Co. v. John- 
ston, Mo., 137 S. W. 595. 


101. Sales—Stoppage in Transitu.—The right 
of stoppage in transitu ceases when transit be- 
tween vendor and vendee ends.—In re W. A. 
Paterson Co., C. C. A., 186 Fed. 629. 

102.——Notice of Fraud.—A bank which took 
goods purchased by another on credit with in- 
tention of defrauding the seller can defend its 
title only by showing that it is a bona-fide 
purchaser for value and without notice.—Kirk- 
patrick’s Ex’r y. kK. Rehkoph Saddlery Co., Ky., 
137 S. W. 862. 

103.- Contract.—Sellers of lime, on being 
notified by the buyer that the account would be 
adjusted at a specified price, became bound by 
that price, where they made no objection there- 
to.—Cowell v. Snyder, Cal., 115 Pac. 961. 


104.——-Caveat Emptor.—Caveat emptor is the 
rule governing sales of personal property; and 











not the civil law rule that a sound price im- 
plies sound goods.—Barnes-Smith Mercantile 
Co. v. Tate, Mo., 137 S. W. 619. 


105.——Implied Warranty.—In an action for 
breach of a warranty of a steel cable, held, that 
it would be implied that the conditions and 
mode of its use would be reasonable and usual. 


—Metropolitan St. Ry. Co. v. Broderick & Bas- 
com Rope Co., Mo., 137 S. w. 633. 
106. Street Railrords—Iook and Listen Doc- 


trine.—The look and listen rule does not ap- 
ply in all its force to persons about to cross 
street railroad tracks laid on streets or high- 
ways in closely populated localities.—Henry v. 
Epstein, Ind., 95 N. E. 275. 


107. Subrogation—Surety Company. — The 
surety on the bond of a guardian, though a 
company engaged in giving bonds for compen- 
sation, held, on paying a judgment on the bond, 
Subrogated to the right of the ward against 
one who had received from the guardian funds 
misavvropriated by him.—United States Fidel- 
ity & Guaranty Co. v. Adoue & Lobit, Tex., 137 
Ss. Ww 

108. Taxation—Application of Payment.—Pay- 
ment to the tax collector held to operate as a 


payment, though he applied it to taxes on 
other land or omitted a part of the land on 
which the taxes were intended to be paid.— 
Knauff v. National & Woodenware 


Cooperage 
Co., Ark., 137 S. W. 823. 

109.——Void Sale.—That a county tax for 
which a lot was sold included an invalid poll 
tax rendered the sale vo'd.—wLee vy. Weller, Ky., 
137 S. W. 782. 

110. Tenancy in Common—Adverse Posses- 
sion.—One cotenant cannot claim by adverse 
possession against the other tenants, unless he 
shows that he has been in the open and no- 
torious possession, adverse to the others, and 
under a claim of exclusive ownership.—Collier 
v. Gault, Mo., 137 S. W. 884. 

111. Waste—Action for.—Action for waste will 
lie for removing oil from land without the con- 
sent of knowledge of the owner of the fee.— 
Rupel v. Ohio Oil Co., Ind., 95 N. EB. 225. 

112. Wtlis—Partial 
be so construed 
tacy.—Skinner v. 


Intestacy.—A will should 
as to prevent a partial intes- 
Spann, Ind., 95 N. BH. 243. 
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